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Our ref: TMH/OSS/CL58 
Your ref: CA13/34 
 
6 July 2021 
 
 
Svetlana Bainbridge 
Cumbria County Council 
Commons Registration  
Lady Gillford’s House 
Petteril Bank Road 
Cumbria 
CA1 3AJ 
 
 
 
 
 

 
Dear Svetlana, 
 
RESPONSE BY THE OPEN SPACES SOCIETY TO REPRESENTATIONS RELATING TO 
APPLICATION CA13/34 TWO PARCELS OF LAND ABUTTING CL58 ESKDALE 
COMMON, CUMBRIA  
 

We are writing in our capacity as agent for the Open Spaces Society. 
 
We and the Open Spaces Society have reviewed the two representations submitted by Mr 
Lasper and Mr Baines, made in connection to one of the parcels (‘Application Plan: Eskdale 
Fell 1’) of the above application, and we reply as follows: 
 

1. This application has been made under Schedule 2, paragraph 2(2)(b)(iv) of the Commons 
Act 2006 (“the 2006 Act”) which allows for the registration of land which is ‘otherwise 
recognised or designated as common land by or under an enactment’, that was not 
registered as common land under the Commons Registration Act 1965 (“the 1965 Act”).  
The purpose of paragraph 2 is expressly to allow for the registration of land that, given its 
statutory status as common land at the time, ought to have been registered under the 1965 
Act. 

 
2. The Deed of Declaration made by Lord Leconfield under section 193(2) of the Law of 

Property Act 1925 (“the 1925 Act”) in April 1933, and an additional Order of the Minister of 
Agriculture and Fisheries Imposing Limitations on and Conditions as to the Exercise of 
Rights of Public Access made under paragraph (b) of the proviso to section 193(1) of the 
1925 Act in January 1934 on the application of Lord Leconfield affirmed the status of the 
land as common land and provides the grounds for the current application. 

 
3. With regards to the representation issued by Mr Lasper, where the expression ‘common 

land’ is used in Schedule 2, paragraph 2(2)(b)(iii) and (iv) of the 2006 Act, viz:  
 

…land which is—… 
(iii) regulated as common land under a local or personal Act; or 
(iv) otherwise recognised or designated as common land by or under an 
enactment; 
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If land qualifies under sub paragraph (iv) above, it is not subject to the definition of common 
land established in Section 22(1) of the 1965 Act.  Thus, if the enactment describes an 
area of land as ‘common’, it is eligible to be recorded as such, without exclusion of 
highways (unless of course, the highways themselves have been excluded in the 
enactment).  The intention is to capture whatever the enactment thought fit to describe as 
common land. 

 
4. The 2006 Act does not define ‘common land’, because it is not necessary to do so.  

Schedule 2, paragraph 2 of the 2006 Act provides a mechanism that allows the registration 
of any land that has the status of common land under another enactment.  The fact that 
the land is also highway is immaterial to this application.  The 2006 act does not exclude 
highway land from registration as common land, and there is no need to infer an intention 
to do so in paragraph 2. 
 

5. Nor is it necessary to exclude highway land from registration.  The exclusion of highway 
land from registration under the 1965 act (defectively defined and implemented in that act, 
as the registers testify today) was not consistent with common law nor practice, which 
allow for livestock to wander over unfenced highways across common land, and to graze 
them so far as circumstances permit (e.g. verges or unmetalled tracks).  It was said in 
Peardon v Underhill that: ‘Common of pasture in a waste extends…to every spot across 

which the cattle may wander in search of food, though there be none on the spot itself’.1 
 

6. Turning to the representation made by Mr Baines, we have made the assumption that the 
letter and accompanying plan suggest that the extent of the common was limited by the 
erection of a gate at some point between 1901 and 1923 that prevented access to all or 
part of the application land (although the point is not entirely clear). 
 

7. As mentioned above, this application is made on the basis that the application land is 
subject to the 1933 Deed of Declaration and the 1934 Order of the Minister of Agriculture 
and Fisheries Imposing Limitations on and Conditions as to the Exercise of Rights of Public 
Access.  These documents demonstrate the belief of Lord Leconfield as to the extent of 
the common at that date, and must be preferred, both in terms of post-dating the facts 
cited by Mr Baines, and Lord Leconfield being the landowner at the time.  The documents 
are, in any case, sufficient to bring the application within paragraph 2(2)(b)(iii) and (iv) of 
Schedule 2 of the 2006 Act and no further investigation or qualification is required. 
 

8. The Open Spaces Society remains of the view that the application land is eligible for 
registration under Schedule 2, paragraph 2(2)(b)(iv) of the Commons Act 2006, and as the 
criteria for the application are satisfied, the application should be granted.   

 
 
Yours sincerely, 

Tom Hannis BSc (Hons) MSc 
LANDMAN LLP 

e:  tomhannis@landmanllp.co.uk 

                                                             
1  (1850) 16 QB 120, 15 JP 705, 20 LJQB 133, 15 Jur 465, 117 ER 824 






